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|. INTRODUCTION

Creative Commons is both a political movement and a practical
tool that responds to the increasingly common perception that copy-
right, at least in the U.S., is so broadly applied that it threatens the
progress of science and the useful arts, rather than promoting it. Crea-
tive Commons enables creators to license their works for public use in a
uniform manner. The increasingly famous legal scholar Lawrence Les-
sig! played a significant role in the creation of Creative Commons as a
technique for addressing shortcomings he encountered in the copyright
system when he argued a case before the Supreme Court, Eldred v. Ash-
croft.? Just as an author can register a copyright in her original work of
authorship, she is now free to “register” her Creative Commons in the
same work to which she has affixed a copyright. Creative Commons
reaches beyond U.S. copyright and is an active international movement.
Because copyright and private laws vary from nation to nation, Creative
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1. Lawrence (Larry) Lessig is a professor at Stanford Law School and is an advocate
of the free use of copyright protected material communicated via the Internet. Lessig de-
scribes Creative Commons in detail on his blog at http://lessig.org/blog/2007/12/commons
_misunderstandings_asca.html (Dec. 31, 2007, 20:44 EST) [hereinafter Commons Misun-
derstandings].

2. 537 U.S. 186 (2003). This case was initiated against Janet Reno, in her official ca-
pacity as Attorney General. It continued after John D. Ashcroft became Attorney General.
See Eldred v. Reno, 239 F.3d 372 (D.C. Cir. 2001).
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Commons International (CCi) works on drafting country specific li-
censes.?

U.S. copyright law provides the copyright owner with six exclu-
sive rights: 1) to reproduce the work; 2) to prepare derivative works,
compilations, and collective works; 3) to distribute copies; 4) to perform
the work in public; 5) to display the work in public; and 6) to digitally
transmit sound recordings.* These rights belong exclusively to the
owner of the copyright. However, the owner of the copyright can de-
cide to transfer to another entity through gift or sale all or some of these
rights. For example, the owner of the copyright can sell the rights to
copy and distribute the work, or he may give the rights to prepare deriv-
ative works to another. Unfortunately, the copyright statute is silent on
how the copyright owner might give public notice of a divestiture of
any of these exclusive rights.

One problem with the U.S. copyright system is the difficulty of ob-
taining a license to legally use materials. Suppose that a composer
wants to use a small part of a musical composition in an original piece.
This practice of combining small segments of various musical pieces is
called remixing. It is reminiscent of the art movement earlier in the
twentieth century where the visual arts embraced collage as an art form.
The musician would have to determine who owns the copyright, locate
the owner, and negotiate the use of the work. These steps may act as an
effective prohibition against using the other work. In many instances
just finding the name and contact information of the owner may be a
daunting task.> Under current copyright law, works of authorship are
protected against infringement from the moment of creation, whether or
not the work is ever registered. The protection may last 95 years. A
creator may desire to use an existing work and be unable to do so be-
cause the date of creation is unknown and the author/copyright holder
may be unknown or cannot be located. Consequently, the composer
may choose either not to use the portion in her new composition or to
use the portions illegally and hope that she will not be discovered and
sued.

Advocates of Creative Commons hope to reduce the transaction
costs inherent in the traditional licensing system. Creative Commons is

3. Creative Commons International, http://creativecommons.org/international (last
visited Mar. 1, 2009).

4. 17 U.S.C. § 106 (2006).

5. 17 U.S.C. § 302(a) (2006). For example, business entities may assign copyrights to
multiple other businesses. Or, if the owner of a copyright is a human being who dies, her
various devisees or heirs will inherit the copyright, effectively allowing it to be enforced for
another 70 years. See id.
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creating a user-friendly license system that copyright owners can adopt
to designate what rights they are willing to give up and under what con-
ditions they are willing to surrender those rights. If a creator chooses to
use Creative Commons licensing, he marks the work with “CC,” and
uses the Creative Commons icons to designate what rights are available.
Creative Commons also hopes to play matchmaker between the person
or entity that owns the copyright and the person or entity that wants to
use it. It accomplishes this by creating searchable databases as part of
its website.

In Part Il the authors examine the history of Creative Commons
and the legal background from which it emerged. First, they review the
Supreme Court decision in Eldred v. Ashcroft,® that upheld the legisla-
tive extension of the copyright term for another twenty years. Second,
they relate and explain the Creative Commons goals. Third, they trace
the growth of Creative Commons. In Part Ill, the authors explain the
license options. Finally in Part 1V, the authors take a critical look at the
advantages, the disadvantages, and some potential problems of the
Creative Commons system and its design.

Il. HISTORY OF CREATIVE COMMONS

A. Eldred Case and the Launch of Creative Commons

Lawrence Lessig and others have identified provisions in the cur-
rent copyright system that are creativity inhibitors rather than promo-
ters.” One such inhibitor is the Copyright Act of 1976, which grants a
copyright holder an exclusive right to make derivative works from the
original.®  But creative works are generally built upon others’ work,
both ideas and expression. For instance, in the first Mickey Mouse film,
Steamboat Willie, Mickey Mouse is sort of a parody of Buster Keaton’s
character in the movie Steamboat Bill, Jr.° Under the current copyright
system, the character of Mickey Mouse may have been infringing, since
it was derived from a copyrighted work. Walt Disney might now have
to obtain Buster Keaton’s permission to create and market the character

6. 537 U.S. at 186.

7. LAWRENCE LESSIG, FREE CULTURE: How BIG MEDIA USES TECHNOLOGY AND THE
LAw 70 Lock DowN CULTURE AND CONTROL CREATIVITY (The Penguin Press 2004), avail-
able at http://www.free-culture.cc/freecontent/ [hereinafter FREE CULTURE].

8. Copyright Act of 1976, Pub. L. No. 94-553, § 106, 95 Stat. 2541, 2546. See FREE
CULTURE, supra note 7.

9. FRee CULTURE, supra note 7, at 22.
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that is the trademark for Disney Studios.’® Second, a 1998 amendment
to the Copyright Act of 1976, the Sonny Bono Copyright Term Exten-
sion Act (CTEA),™ lengthened the copyright term, even on existing
works, to life plus 70 years or 95 years for corporate works.'? The ex-
tension and the 1976 Act’s elimination of any formalities to secure cop-
yright protection have resulted in creators being unable to build on the
work of others. It is now quite difficult, if not impossible, to obtain
permission to use another’s work when there is no record of the age of
the copyright and the location of the creator of the original work. The
negative effect of the copyright laws on creativity is not apparent to
scholars outside the intellectual property discipline because the system
is founded on property ownership concepts with which scholars are fa-
miliar. So when the constitutional law scholar Lawrence Lessig became
aware of the socially detrimental effect of current copyright law on one
person’s socially valuable activity, he attacked the CTEA as being un-
constitutional.

In Eldred v. Ashcroft,** Mr. Eldred, with help from his legal coun-
sel Lawrence Lessig, questioned the constitutionality of the CTEA.*
Mr. Eldred decided to build a digital library of public domain works,
complete with pictures and explanatory text."® He was creating deriva-
tive works from public domain literature. He wanted to place Robert
Frost’s New Hampshire poetry collection with commentary and other
elaboration online. It was scheduled to enter public domain in 1998.
The CTEA extended that until 2019.*® Mr. Eldred had expended time
and talent on the preparation of the supplementary material. He thought

10. See also Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 577 (1994) (holding
that commercial purpose of a parody did create a presumption against fair use). To the ex-
tent Mickey Mouse is a parody of another copyrighted work, it is permitted as a fair use of
copyright. See id. But note, the parody aspect of Mickey Mouse has long been abandoned.
He is his own unique character now, much more famous than Buster Keaton and the Steam-
boat Bill character Walt Disney parodied.

11. Sonny Bono Copyright Term Extension Act of 1998, Pub. L. No. 105-298, § 102,
112 Stat. 2827, 2827 (1998).

12. 1d. The Cornell Copyright Information Center includes a detailed chart showing
the effective dates of various copyrights in the United States; Copyright Term and the Pub-
lic Domain in the United States, Jan. 1, 2009, http://www.copyright.cornell.edu/
public_domain/copyrightterm.pdf (first published in Peter B. Hirtle, “Recent Changes To
The Copyright Law: Copyright Term Extension,” ARCHIVAL OUTLOOK, (1999)).

13. 537 U.S. at 186.

14. Ashcroft, 537 U.S. at 771.

15. Free CULTURE, supra note 7, at 213. Mr. Eldred began the project to interest his
daughters in reading Nathanial Hawthorne’s The Scarlet Letter. Id.

16. Id.at214.
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that the new law was being applied retroactively in effect, and that this
violated some of his fundamental rights.*’

The petitioners in Eldred were corporations, associations, and in-
dividuals who use works that are in the public domain for their voca-
tions or avocations.’® Petitioners preserve and publish without permis-
sion original works of authorship that have gone into the public
domain.® A number of works that had been targeted for preservation
and publication would not now go into the public domain for at least
another twenty years. The petitioners argued in essence that 1) the
CTEA was unconstitutional under the First Amendment, and 2) the
Progress Clause provides authority for Congress to grant exclusive
rights to authors and inventors for only a limited time.?® The majority of
the court rejected the First Amendment argument.”* According to the
Court the United States copyright law encourages the creation and pub-
lication of new expression. It also contains built-in First Amendment
accommodations and distinguishes between expression and ideas, pro-
tecting only expression. Copyright protection does not extend to “any
idea, procedure, process, system, method of operation, concept, prin-
ciple, or discovery” even if it is included in a copyrighted work.? This
strikes a balance between the First Amendment and the Copyright Act.
The Supreme Court pointed out that ideas, theories, and facts are avail-
able for public use the minute they are published since they are not pro-
tected by U.S. copyright law.?® The First Amendment protects the free-
dom to make or not make one’s own speech, but has no direct impact on
one’s right to make other people’s speeches.?*

17. Id. at 215-16 (arguing that if Congress can continually extend existing terms every
time they are poised to expire, Congress is violating the First Amendment rights to free
speech by granting a monopoly over prior art). Lessig regretted that he had not argued the
actual negative impact the CTEA would have on the progress of the useful arts, such as be-
ing unable to have broader access to older works, being unable to preserve deteriorating
films through digitization, etc. 1d. at 228.

18. Ashcroft, 537 U.S. at 193; Reno, 239 F. 3d at 374 (providing a complete list of Peti-
tioners and the specific forms of media or art they appropriated from the public domain).

19. Ashcroft, 537 U.S. at 193.

20. U.S. Const. art. I, § 8, cl. 8. Lessig used the term “Progress Clause” in reference to
88 cl. 8, so the authors adopt it here.

21. Ashcroft, 537 U.S. at 218-19. But see id. at 226 ( Stevens, J., dissenting) (noting
that the purpose of granting a limited monopoly was to motivate creative activity and then to
allow the public to use those products after the monopoly expired and that any ex post facto
extensions of copyrights by Congress are gratuitous transfers of wealth from the public to
authors, publishers, and their successors in interest).

22. 17 U.S.C. §102(b) (2006).

23. Ashcroft, 537 U.S. at 216.

24. 1d.at221.
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The Court also rejected the Progress Clause arguments, concluding
that CTEA did not exceed Congress’ power under the Progress Clause
when it extended the period for existing copyrights.® Lessig had ar-
gued that 1) the extension was a congressional effort to override the
“limited times” requirement in the Progress Clause, 2) Congress could
not extend the period for existing copyrights without new consideration
from the authors, and 3) the proposed legislation should have been sub-
ject to heightened judicial review.?® As to the first point, the Court de-
cided the term “limited” means “confined within certain bounds, re-
strained, or circumscribed.”®” The court decided that a time span that is
limited as to future copyrights does not cease to be limited when applied
to existing copyrights.?® A copyright that extends for a long time is still
limited if it has a specified termination point.?® It is not a copyright in
perpetglity.30 Furthermore, the CTEA does not create perpetual copy-
rights.

As to the second point, the Court said that Congress has the power
to extend the duration of existing copyrights.®* Throughout the coun-
try’s history, Congress has applied new definitions and adjustments of
copyright terms to both existing works that were not in the public do-
main and future works.** Congress extended the then existing copyright
terms when it enacted the 1831, 1909, and 1976 Copyright Acts.>
Congress has been consistent in this practice.®

And as to the third point, the Court said that heightened judicial
scrutiny is not appropriate.®® The Progress Clause and the First
Amendment were adopted close in time to each other, indicating that, in
the view of the Constitution’s framers, copyright’s limited monopolies
were compatible with free speech.®” The Progress Clause empowers
Congress to design and implement the intellectual property regimes that
Congress believes will best serve the purposes of the clause.®® It is not
the Supreme Court’s role to scrutinize the delicate balance Congress is

25. Id.at213.

26. Id. at 208, 210, and 217 (addressing each argument at length).
27. 1d. at 199.

28. Id.

29. Ashcroft, 537 U.S. at 199.
30. Id. at 209.

31. Id. at 210.

32. Id.at212.

33. Id.at213.

34. 1d.

35. Ashcroft, 537 U.S. at 199.
36. Id.at218.

37. 1d. at 220.

38. Id. at 222.
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trying to achieve.*® Generally, it is up to Congress, and not the courts,
to decide how to pursue the Progress Clause’s objectives.*® When Con-
gress acts under the Progress Clause, its exercise of authority must be
rationally based. It is not subject to strict judicial scrutiny under the
First Amendment.*!

The holding in Eldred v. Ashcroft caused Eldred’s counsel, Law-
rence Lessig, to respond with an extensive anlaysis of law, society, and
the Internet on his blog, in books, and in articles.** The Creative Com-
mons website contains a history of its press releases.”® The first is the
May 16, 2002 announcement of the new nonprofit company.** The
Copyright Act of 1976 extended copyright’s prohibitions beyond what
had previously been protected, particularly to the making of derivative
works. The use of another’s copyrighted work to make a new and better
work is one of the activities Lawrence Lessig regrets having been lost
under the 1976 Act. Remixing is one of the activities used to illustrate
how copyright law stifles creativity.* A film on YouTube showcases
an artist who takes song snippets and makes excellent arrangements.*
The musical remixing industry is given particular attention on the Crea-
tive Commons website.*” The activity is illegal under copyright law. In
the visual arts the comparable activity is making collages. That may be
more difficult under the current copyright system, since the artist might
have to get permission from the copyright owner of each item selected
for inclusion in the collage. Interestingly, Japanese manga comic book
practice has a large derivatives market, called doujinshi, which is per-
mitted even though it is derivative works and technically infringing.*®
Japanese copyright law is similar to U.S. law, so derivative works are
technically illegal without permission.*

39. Id. at218.

40. 1d.

41. Ashcroft, 537 U.S. at 218.

42. FRrRee CULTURE, supra note 7; LAWRENCE LESSIG, THE FUTURE OF IDEAS: THE FATE
OF THE COMMONS IN A CONNECTED WORLD (Random House, 2001), available at
http://www.the-future-of-ideas.com/download [hereinafter THE FUTURE OF IDEAS].

43. Creative Commons.org, http://creativecommons.org/press-releases/ (last visited
Mar. 1, 2009).

44. Press Release, Ben Adida, Creative Commons Announced, (Oct. 16, 2002), availa-
ble at http://creativecommons.org/press-releases/entry/3421 (last visited Mar. 9, 2009).

45. See Creative Commons Support, http://support.creativecommons.org/videos/ (last
visited March 9, 2009). The site contains links to videos that explain the history and reason-
ing of the Creative Commons movement, including the story of an influential remixer.

46. Online Video: Mix Tape (Sheryl Seibert 2003), available at http://creativecomm
ons.org/videos/mix-tape.

47. CC Mixter.org, http://ccmixter.org (last visited Feb. 8, 2009).

48. FRee CULTURE, supra note 7, at 25-28.

49. THe FUTURE OF IDEAS, supra note 42, at 25-28.
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B. Creative Commons’ Goals

The initial idea of an intellectual property conservancy was shared
by Lawrence Lessig and members of the Berkman Center for Internet
and Society at Harvard Law School. They were intrigued with the legal
questions that such an idea generated.®® Their interest broadened to in-
clude non-legal questions.”* The participants at the Inaugural Meeting
on May 7, 2001 decided a number of tough issues facing the fledgling
organization so that it could become operational >

According to one source, “Creative Commons is an organization
that values innovation and protection equally, and is working to offer
creators a best-of-both-worlds way to protect their works while encour-
aging certain uses of them — to declare ‘some rights reserved.””** What
are its objectives and how does it plan to achieve them? During a 2001
teleconference, the participants decided that the primary function of the
Commons is “to facilitate free/low-cost public use of original works.”**
As the participants prepared for the May 7, 2001 meeting, they dis-
cussed possible models for the Commons and how they would recog-
nize a successful commons. They said, “we must decide on our concep-
tion of a successful venture in order to focus our efforts.”® Would the
Commons be measured by the number of donations or the number of
downloads from the site? Would it be measured by how much content
the Commons receives or the quality of the content? Would it be meas-
ured by the breadth of the material housed at the Commons or the depth
of the material in particular topic areas? How would the commons allo-
cate its limited funds to achieve its objectives?®

50. See BERKMAN CENTER FOR INTERNET & SOCIETY AT HARVARD UNIVERSITY,
EXECUTIVE SUMMARY OF ISSUES FACING CREATIVE CommoNs (May 7, 2001),
http://cyber.law.harvard.edu/creativecommons/exec.html [hereinafter EXECUTIVE
SUMMARY] (last visited Mar. 1, 2009) (initially Creative Commons scholars proposed creat-
ing tax deductions to motivate donors to post intellectual property and worried about the
potential liability of Creative Commons for downstream use of the material hosted on the
site); Welcome Letter from Eric F. Saltzman, Executive Director (May 1, 2001),
http://cyber.law.harvard.edu/creativecommons/welcome.html [hereinafter Welcome Letter]
(last visited May 29, 2008).

51. Welcome Letter, supra note 50 (including what circumstances would induce crea-
tors to donate their works, what limitations should be placed on the use of the work, and
how would CC support itself financially).

52. Id. (defining a successful commons and how it should be structured in light of cur-
rent intellectual property law); See also EXECUTIVE SUMMARY, supra note 50 (discussing
further limitations and inducements).

53. LINDA AksomiTIs, DOWNLOADING Music 94 (Greenhaven Press 2007).

54. EXECUTIVE SUMMARY, supra note 50, at 1.

55. Id.

56. Id.
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The participants also asked whether there was an existing demand
that they could fill from the donor and/or user perspective. As they
noted, it would be easier to fill an existing demand than to create both
the Commons and the demand. The participants wanted to provide a
service that people really want and not to duplicate services already
available.®” They envisioned the Commons as a matchmaker between
potential donors and users. Some provisions favored one over the oth-
er.®® It was necessary for the Commons to strike a balance between the
features attractive to donors of intellectual property and those attractive
to users.”® Obviously, the Commons required both donors and users to
be successful.

C. The Organization Today

Creative Commons is headquartered in San Francisco.®® The
lengthy copyright term that is so problematic in the U.S. is not unique to
the U.S. A stated purpose of the CTEA was to make the U.S. copyright
laws more compatible with copyrights governed by the European Un-
ion, which has this longer copyright term.®* So the Creative Commons
license movement addresses copyright internationally. Its scope is not
limited to the U.S. and it has become an active international movement.
Because copyright law and private law varies, CCi works on drafting
country specific languages.®* Creative Commons calls the process port-
ing.®® There are fifty country specific licenses, including the United
States, and more are being prepared. The CCi is currently developing

57. 1d.

58. 1d. “For example, a more restrictive license would favor the donor over the con-
sumer, while screening the content for quality and relevance might benefit the consumer at
the expense of a disappointed artist.” Id. at 2.

59. EXECUTIVE SUMMARY, supra note 50, at 1.

60. 543 Howard Street, 5th Floor, San Francisco, CA 94105-3013, Telephone 415-946-
3070, Fax: 415-946-3001, Web site: creativecommons.org; AKSOMITIS, supra note 53, at 94.

61. Reno, 239 F.3d at 373-74 (citing S. Rep. No. 104-315, at 7-8 (1996); Council Di-
rective 93/98, art. 7, 1993 O.J. (L. 290) 9).

62. Creative Commons International acknowledges:

Our generic licenses are jurisdiction-agnostic: they do not mention any particu-
lar jurisdiction’s laws or statutes or contain any sort of choice-of-law provision.
The licenses are, however, based on the U.S. Copyright Act in many respects.
This means that, though we have no reason to believe that the licenses would not
function in legal systems across the world, it is at least conceivable that some as-
pects of our licenses will not align perfectly to a particular jurisdiction’s laws.
International, supra note 3.

63. Creative Commons: Wiki, http://wiki.creativecommons.org/International_Over
view (last visited Mar. 1, 2009) (describing the porting process).
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licenses for Armenia, Azerbaijan, Czech Republic, Georgia, Ireland,
Jordan, Nigeria, Thailand, and the Ukraine.%

1. TyPes oF CREATIVE COMMONS’ LICENSES

The Creative Commons website informs and directs the creator
how to license her work.®® The use of icons to display on the work,
whether online or in hard copy, is meant to standardize the conditions
the creator can select.®® Notice to the public of the Creative Commons
license is given in three ways. They are the Commons Deed, the Legal
Code and the Digital Code.*” The Commons Deed and the Legal Code
are available for each designation and combination thereof at the Crea-
tive Commons website.®® The Digital Code is embedded in the work.

64. International, supra note 3; E-mail from Michelle Thorne, Creative Commons In-
ternational (March 2, 2009). BUILDING AN AUSTALASIAN COMMONS is the first book based
on the Creative Commons case studies wiki and highlights case studies from the region.
Creative Commons: Case Studies, http://wiki.creativecommons.org/Casestudies (last visited
Mar. 1, 2009).

65. See generally Creative Commons.org, http://creativecommons.org (last visited
Mar. 2, 2009).

66. Creative Commons: About Licenses, http://creativecommons.org/about/licenses
(last visited Mar. 2, 2009) (providing explanations of the types of licenses and the icons that
can be used to explain to others how the work is being marketed).

67. See Creative Commons Licenses, http://creativecommons.org/licenses (last visited
Feb. 8, 2009).

68. See About Licenses, supra note 66. Each icon has a description and a link to the
Commons Deed and to the Legal Code. For example, if the author selects the Attribution
icon and clicks on the Commons Deed, the author is taken to http://creativecommons.org
[licenses/by/3.0/(last visited Mar. 2, 2009) (describing what rights the author is giving up
and what she is retaining).

Once the author has chosen between the six basic licenses, her choice is trans-
lated into a license that appears in three forms. The first is called the Legal
Code. The Legal Code is a lengthy contract with numerous detailed provisions
setting forth the rights and obligations of the parties. This is also the license that
can be legally enforced. ... normally the first thing a user will encounter when
planning to use a Creative Commons work will be...the ‘Commons Deeds’ or the
‘Human-Readable License.” This is a simple one-page text summarizing the ba-
sic freedoms and obligations that the license confers on the user. ... Symbols vi-
sualize the basic rights granted by the license, which help the user...to imme-
diately recognize the type of license governing the distribution of the work. ...
The last form of the license is technical. The so-called ‘Digital Code’ provides
the necessary digital elements to affix the license to the work when the work is
distributed online. Severine Dusollier, Print Symposium: Contract Options for
Individual Artists: Master’s Tools v. The Master’s House: Creative Commons v.
Copyright, 29 CoLum. J.L. & ARTs 271, 276-77 (2006). Dusollier is also the
project leader for Creative Commons in Belgium. Id. at 271.

69. See About Licenses, supra note 66. There are three forms for communicating the
notice. They are the “Commons Deed[,] . . . [a] plain-language summary of the license,
complete with the [relevant] icons; the Legal Codel[,] [t]he fine print” that you need to be
sure the license will stand up in court; and the “Digital Code[,] [a] machine-readable transla-
tion of the license that helps search engines and other applications identify your work by its
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One way or another, a prospective user of the work should be put on no-
tice of the author’s Creative Commons election.

There are four possible conditions and the creator may choose one
or more of them. The four possible conditions are attribution, noncom-
mercial, no derivative works, and share alike. The site also identifies
six license choices,” based on various combinations of the four condi-
tions.”* The two major choices are whether to share and/or to remix.
Share means copy, distribute, and transmit the work. Remix means to
adapt the work, to make a derivative work.”> When one displays the
commons deed with the work, two icons represent the share and remix
attributes.

First is attribution, with a person icon. It is called the BY desig-
nation.” It allows distribution and remixing so long as credit is given to
the original author.”* So it is hailed as the most accommodating of the
licenses. Virtually all adopters of the Creative Commons scheme select
this condition.” It can be combined with one or more of the other con-
ditions to further limit subsequent activity involving the original work.”
The Creative Commons website says:

® «Attribution. You let others copy, distribute, display, and
perform your copyrighted work — and derivative works based upon it
— but only if they give credit the way you request.”’’

terms of use.” Press Release, Glenn Otis Brown, Creative Commons Unveils Machine-
Readable Copyright Licenses (Dec. 16, 2002), available at http://creativecommons.org/
press-releases/entry/3476 (last visited Mar. 9, 2009).

70. Creative Commons Licenses, supra note 67 (explaining that the six licenses are:
Attribution, Attribution-NoDerivs, Attribution-NonCommercial-NoDerivs, Attribution-
NonCommercial, Attribution-NonCommercial-ShareAlike, and Attribution-ShareAlike).

71. See About Licenses, supra note 66.

72. Remix is defined as: “to produce a new version of a piece of music by altering the
emphasis of the sound and, in pop music, often adding new tracks in place of existing ones,”
Encarta Dictionary, available at http://encarta.msn.com/dictionary_1861700373/remix.html
(last visited Mar. 11, 2009); see also Creative Commons: Share Alike, http://creativecomm
ons.org/licenses/by-sa/3.0/ (last visited Mar. 3, 2009) (explaining the attribution and share
alike combination of licenses); see also Creative Commons.org, http://creativecommons.
org/videos/get-creative (last visited Mar. 2, 2009) (explaining Creative Commons with a
simple remixing story).

73. See About Licenses, supra note 66.

74. 1d. “This license lets others distribute, remix, tweak, and build upon your work,
even commercially, as long as they credit you for the original creation. This is the most ac-
commodating of licenses offered, in terms of what others can do with your works licensed
under Attribution.” Id.

75. The total percentage of BY licenses in February, 2005 was 95%. Zachary Katz,
Pitfalls of Open Licensing: An Analysis of Creative Commons Licensing, 46 IDEA®: THE
INTELL. PROP. L. REV. 391, 396, 411 (2006).

76. Id. at 395-96.

77. See About Licenses, supra note 66.
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Second is noncommercial. If the creator chooses noncommer-
cial, subsequent users may not incorporate the work for commercial
uses.”® It is still acceptable to copy, distribute, display, and perform the
original work, but for noncommercial uses only.” What constitutes
commercial uses is not defined by the license. This ambiguity also ex-
ists in the copyright statute when it prescribes the four criteria for fair
use. The court is supposed to consider whether the use is commercial.®°
Generally, commercial means that the use is for profit. Indeed the Crea-
tive Commons icon is a slash through a dollar sign. The NC, noncom-
mercial uses, designation is adopted by about three quarters of the licen-
sees.®t The Creative Commons website says:

® “Noncommercial. You let others copy, distribute, display, and
perform your work — and derivative works based upon it — but for
noncommercial purposes only.”%

Third is share alike. This means subsequent users must permit
the use of their new work under the same terms as those chosen by the
original creator.® This embodies the sharing value espoused by the
Creative Commons adherents. The SA, share alike, designation is
adopted by about half of the licensees.®* The Creative Commons web-
site says:

®© <Share Alike. You allow others to distribute derivative works
only under a license identical to the license that governs your work.”®

Fourth is no derivative works, under which subsequent users can
copy and distribute the original work, but only in its original state.®
The ND, no derivative works, designation is adopted by about one quar-
ter of the licensees.®” The Creative Commons website says:

78. 1d.

79. Id.

80. 17 U.S.C. § 107 (2006).

81. See About Licenses, supra note 66 (explaining that authors allow others to distri-
bute derivative works only under a license identical to the license that governs the original
work); see also Katz, supra note 75, at 395-96 (illustrating further).

82. See About Licenses, supra note 66.

83. Share Alike, supra note 72. “By requiring any derivative works based on the origi-
nal work to be licensed on the same terms as the original work, SA provisions help create an
intellectual property commons that resists appropriation, forcing anyone making derivative
works to perpetuate the same sharing-based regime the original licensor has chosen.” Katz,
supra note 75, at 396-97.

84. Katz, supra note 75, at 395-96.

85. See About Licenses, supra note 66.

86. Id. If the creator does not choose this option, subsequent users can transform the
original work such as writing a sequel to the original novel using the same characters and
time period.

87. Katz, supra note 75, at 397.
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® “No Derivative Works. You let others copy, distribute, dis-
play, and perform only verbatim copies of your work, not derivative
works based upon it.”%

These four license attributes can be combined in a limited num-
ber of ways. The ND and SA designations are inconsistent with one
another. Therefore, one would not select both of them. So one can se-
lect BY, BY-NC, BY-SA, BY-ND, BY-NC-SA, BY-NC-ND.

The justification for creating a Creative Commons is the belief that
copyright has grown so broad in application that it is stifling creativi-
ty.2® Arguably, copyright overprotects in three ways. First, it lasts too
long. Second, it prohibits more than just copying. Third, it includes
more types of works than it should. Creative Commons allows the cop-
yright owner to limit the duration to fourteen or twenty-eight years,*
empowers copyright owners to permit others to use in ways that copy-
right prohibits, but does not address limitations on types of works pro-
tected by copyright.

Creative Commons actually has two objectives. First, it provides a
vehicle for enabling the creator to permit uses of her work that copy-
right law currently presumptively prohibits. Second, it provides a social
benefit of encouraging creativity, use of knowledge, and other activities
said to be promoted by copyright. After all, the purpose of copyright is
to promote the progress of science and the useful arts.®* Creative
Commons is not just a vehicle for assuring legal control over use of
one’s work. It is part of a political cultural movement that embraces

88. See About Licenses, supra note 66.
89. See TED.com, http://www.ted.com/talks/larry_lessig_says_the_law_is_strangling_
creativity.html (last visited Mar. 9, 2009) (running Lessig’s TED (Technology, Entertain-
ment, & Design) talk on copyright stifling creativity).
90. Creative Commons.org, http://creativecommons.org/projects/founderscopyright/
(last visited Mar. 10, 2009); Adrienne K. Goss, Note, Codifying a Commons: Copyright,
Copyleft, and the Creative Commons Project, 82 CHI.-KENT L. Rev. 963, 979 (2007).
Creative Commons has also attempted to provide means for a copyright owner to
limit their copyright ownership to a shorter length of time, as well as a means to
relinquish ownership rights entirely. Under its “Founders’ Copyright” . . . the
copyright owner enters a contract with Creative Commons to sell her copyright
for one dollar. On its part, Creative Commons grants back to the owner exclu-
sive rights to control the work for a term of fourteen or twenty-eight years, and
agrees to release work into the public domain at the expiration of the term, as
well as list the work in a registry. Id. at 980.

See generally Creative Commons.org, http://creativecommons.org/ (last visited Mar.

10, 2009) (announcing the Founders’ Copyright).

91. U.S.ConsT. art. I, 8 8, cl. 8. See Dusollier, supra note 68, at 272. “ .. . the objec-
tive of CC is . . . to cure a symbolic failure of the present copyright regime . . . marked by
the increasing perception of copyright as an impediment to the creative process or the en-
joyment of cultural resources, rather than as a necessary element of the creative process and
access to artistic culture.” Id.
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sharing as desirable for social advancement.®* Purportedly creators of
many types of works are using Creative Commons licenses.”® Copy-
right law failed to provide a mechanism for sharing, while concentrating
on giving the creator ever broader rights to deny access.** Owners may
very easily assert extensive rights to control and limit accessibility to
their copyrights. But there is no good mechanism to give up some of
the rights.®® Creative Commons as a contract right provides that miss-
ing mechanism. It is a voluntary copyright addendum. But its most at-
tractive feature, its voluntary nature, may also be its nemesis, since it is
dependent on a mandatory system of copyright.

IV. ANALYSIS

A. Advantages of Creative Commons

The degree to which something is perceived as an advantage or
disadvantage may depend on the creator’s or user’s artistic medium.
Nevertheless, the following are viewed as advantages. The advantages
to the creator of the work (the licensee) include the positive feelings
from contributing to the public good, the respect of others in the open
source community, and the “flattery embedded in [the] wide circulation
of one’s work.”® There are also some economic benefits to donors,
however they require some degree of promotion of both the content and
the artist by the Creative Commons community. They also require
some selection and organization of the material. In the words of the
Executive Summary, they require “some degree of assurance that a first-
rate Robert Frost poem is not buried under hundreds of third-rate lime-

92. See Dusollier, supra note 68, at 278.
The strategy for this project has both a legal and a symbolic component. The le-
gal component is the licensing model itself . . . . The symbolic component . . .
consists of promoting among creators the philosophy of sharing and contributing
to the commons . . . . The final objective of CC is to enhance collaboration
among creators so that an extensive repository of content becomes available for
all to build upon, thus promoting an ethos of sharing, public education, and crea-
tive interactivity. Id.
93. See Creative Commons: Press Releases, http://creativecommons.org/press-releases/
(last visited Mar. 9, 2009) (containing daily press releases about entities releasing content
under Creative Commons licenses).
94. See Dusollier, supra note 68, at 280 (illustrating that the copyright industry has de-
veloped many tools to exercise the prohibitive part of copyright).
95. Id.
Many authors who did not want to enter into such prohibitive contracts . . . had
the impression that no practical or legal tool was available to help them frame
such sharing. As Niva Elkin-Koren has accurately explained, this reluctance and
legal uncertainty could have a chilling effect on users, despite the willingness of
the author to spread the work under non-prohibitive terms. Id.

96. EXECUTIVE SUMMARY, supra note 50, at 2.
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ricks from an army of adolescent ‘humorists’ with too much spare
time.”®’ The economic benefits to donors include: “increased circula-
tion of [the] donated work,” “potential increase in [the] demand for [the
donor’s] other work;” “the potential for undiscovered artists to be dis-
covered and ‘signed’ by the major labels or publishing houses™;* and
tax advantages to the donors.*

The licenses create a vehicle for sharing creative works. The U.S.
copyright system is not user friendly for many potential users. For ex-
ample, it may be difficult to discover whether a fable or folk song is co-
pyrighted. The potential user may also have trouble tracking down the
owner of a work, especially for works that are not registered. Creative
Commons provides potential users with a collection of works which are
available for use.

For the educator, the advantage of Creative Commons is to enable
free criticism and classroom use without having to engage in prohibi-
tively expensive and time consuming procedures to obtain permission to
use material that is copyrighted or potentially copyrighted. For exam-
ple, a faculty member selecting materials available through Creative
Commons websites'® does not need to obtain permission to enliven a
PowerPoint slide with a photograph or drawing.*® The Creative Com-
mons licenses are voluntary. The creator does not have to participate in
the licensing arrangements if he or she does not choose to do so. In ad-
dition the creator is permitted to choose the form of license. This is

97. Id.

98. Id.

99. Id. The participants acknowledged that the tax considerations will not be signifi-
cant to most classes of donors. Id. at 2. The authors do not see a significant tax considera-
tion other than 1) the donor’s failure to realize income from the sale of the creative work,
and 2) the donor’s ability to take a charitable deduction since Creative Commons is a quali-
fied charity under I.R.C. § 501(c)(3). E-mail from Nathan Kinkade, CC Engineer, Creati-
veCommons.org (March 9, 2009) (on file with authors) (confirming that Creative Commons
is a registered charitable organization). See also Melissa Reeder, Oct. 15, 2008, Help Us
Build a Shared Culture: CC’s Annual Fundraising Campaign Launched, CreativeCom-
mons.org: Blog, http://creativecommons.org/weblog/entry/10001 (announcing the Creative
Commons 2008 charitable fundraising campaign). The value of the charitable deduction
would be problematic for the taxpayer due to the general difficulties in valuing creative
works, especially those donated by the creator. See generally William A. Drennan, Charit-
able Donations of Intellectual Property: The Case for Retaining the Fair Market Value Tax
Deduction, 2004 UTAH L. Rev. 1045 (2004).

100. There are web search engines that specialize in Creative Commons content, such as
“Cc Search.” CreativeCommons.org: Search, http://search.creativecommons.org/ (last vi-
sited Mar. 1, 2009).

101. Dusollier, supra note 68, at 280-81 (stating that Creative Commons allows authors’
to authorize free use of their works by offering an author-friendly and user-friendly licens-
ing platform thereby reducing the costs of licensing and getting copyright clearance).
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consistent with U.S. notions of property law with the maximum free-
doms for the owners of the property, i.e., copyright. The licenses allow
individuals and businesses to “stand on the shoulders” of others. There
is an efficiency in sharing; everyone does not have to “create” the same
thing. In effect, this is what occurs in many research disciplines. Cur-
rent researchers build on the earlier research studies. For the musician
and visual artist, the advantage of Creative Commons is to permit deriv-
ative works to be made from preexisting ones without having to engage
in prohibitively expensive and time consuming procedures to obtain
permission to use material that is copyrighted or potentially copy-
righted.

Creative Commons’ popularity is not explainable by the amount of
profit collected by authors who license others to use their works. One
scholar said the people who adopt Creative Commons licensing using
the BY license are creators who seek status over monetary rewards.*
The authors tend to permit free use of their works. Some authors are al-
ready paid to do the labor that results in copyrighted works, such as
class materials and journal articles prepared by faculty members.’® At
most institutions these are not works for hire where the institution owns
the copyright. The authors of this article generally are willing to make
their course materials available for free. They would probably select ei-
ther a BY or NC designation.’® A number of academic lectures and
even entire courses are available free on the Internet.*®

The Creative Commons license option is part of a larger free socie-
ty movement. It includes copyleft, Creative Commons, open-source,
and GNU General Public License.'® Open-source software is a related
movement where a computer programmer releases her software with a
license that permits others to improve upon the software and distribute
it.1% As with other licenses, there will be restrictions on the use that can

102. Id. at 296 (“Recognition, as an end in itself...is the common motivator among crea-
tors who use CC licenses to share their works.”).

103. Id. at 282.

104. 1d. (explaining that many creators, specifically teachers, scientists, non-
governmental organizations, or even artists, are not as interested in being paid for what they
create).

105. See Kairosnews.org, http://kairosnews.org/uc-berkeley-puts-hundreds-of-academic-
le (last visited Mar. 3, 2009) (stating that hundreds of Berkeley course lectures that the insti-
tution has made available on YouTube.com). MIT also has an open courseware initiative
and Stanford offers online lectures. MIT: OCW, http://ocw.mit.edu/OcwWeb/web/home/
home/index.htm; Standford: iTunes, http://itunes.stanford.edu.

106. Goss, supra note 90, at 963-65.

107. See SourceForge.com, http://ir.corp.sourceforge.com/phoenix.zhtml?c=irol-IR
Home (last visited Mar. 15, 2009) (describing open source software and the open source
software network SourceForge.net, http://sourceforge.net/).
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be made of the software. The Free Software Foundation'®® developed
the General Public License (GPL) for software.’® The theory behind
open-source software is that it will avoid costly copyright negotiations,
encourage collaboration among programmers, and lead to standardized
software systems. The latter will maximize efficiency, innovation, and
productivity.*® “Copyleft” is meant to designate the antithesis of copy-
right. Copyright prohibits while copyleft permits. One author describes
copyleft as “legal tools and strategies that use intellectual property
rights to force openness in subsequent creations, subverting the tradi-
tional use of copyright to exclude others.”** Creative Commons is
widely viewed as beneficial to the free production of knowledge, as a
solution to copyright’s overprotective trend.**? For example, Google
and Yahoo! have Creative Commons searches. Also, a number of law
journals are published under Creative Commons and other open access
provisions.™* On its website Creative Commons is collecting case stu-
dies of individuals and corporations “across the globe” who use Crea-
tive Commons regularly.***

B. Disadvantages of Creative Commons

A disadvantage is that the licenses need to be easy to understand,
since most users are not trained in the law and its particular use of lan-
guage,’™ but they may not be as simple as desired. One scholar has
demonstrated how subsequent generations of Creative Commons licen-
sors may encounter complexity problems with license provisions that
are unworkable.**® Users can easily become confused with the quantity

108. Free Software Foundation, http://www.fsf.org (last visited Feb. 20, 2009).

109. See Free Software Foundation: Licensing, http://www.fsf.org/licensing/licenses/
gpl.html (last visited Mar. 10, 2009).

110. FREe CULTURE, supra note 7, at 286 (“Software licensed under the Free Software
Foundation’s GPL cannot be modified and distributed unless the source code for that soft-
ware is made available as well.”).

111. Katz, supra note 75, at 394, n.14.

112. See Goss, supra note 90, at 963 (arguing that “copyright has gone too far, protect-
ing commercial culture at the cost of noncommercial, benefiting private rights holders to the
detriment of the public domain, and inhibiting streams of inputs necessary for continued ar-
tistic and intellectual development.”).

113. See Katz, supra note 75, at 392 (“CC’s robust and easy-to-use legal tools have been
hugely popular . . . . Publications such as the Duke Law Journal, Harvard Journal of Law
and Technology, and Michigan Law Review have published content under CC licenses and
adopted CC’s Open Access Law Journal Principles.”).

114. See Case Studies, supra note 64.

115. See Katz, supra note 75, at 392.

116. Katz, supra note 75, at 394 (illustrating potential areas of incompatibility in Figures
1,2,3,4,and 5).
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of choices and the qualities of the numerous licenses.!*’ This disadvan-
tage will be eliminated as the Creative Commons system adapts in time.

Once an artist creates a work and designates a Creative Commons
license, she may discover that the work is used in a way she does not
intend because the creator did not foresee and exclude that particular
use. For example, it might be used as a backdrop in a pornographic
film. Or a photographer might “license” a photograph and it might be
manipulated using PhotoShop or similar software.™*® Once a creator has
designated a type of license, can the creator change his or her mind? Is
it too late once the work is in the database and others may already be us-
ing it? For example, an undiscovered artist might put her song on a
Creative Commons web site and select a Creative Commons designa-
tion. She might hope to gain the attention of others in the music indus-
try. Once she obtains some degree of fame she may wish to withdraw
the license. There appears to be no provision for withdrawing the li-
cense.

The body of work that is available may be small. It may be diffi-
cult to search and use. More famous creators may not participate, whe-
reas relatively unknown artists may.**® Artists who are able to sell their
works will do so, and those who cannot find a market for their works
will have to “give it away.” Artists are under-valued and underpaid in
modern society. This is especially true in some mediums, such as paint-
ing and sculpture. 1t is difficult enough for them to earn a living for
themselves and their families. The licenses may inhibit their ability to
earn a living at their craft. The licenses may depress the market for ar-
tistic works. Individuals and businesses may use works that are availa-
ble for free in lieu of hiring artists or paying for creative works.

C. Problems Identified with the Creative Commons Design

First, Creative Commons builds onto the copyright scheme. The
website comments that if the creator complies, the license will stand up

117. See Dusollier, supra note 68, at 273 (stating that Berkeley has made hundreds of
course lectures available on Youtube.com).
118. See EXECUTIVE SUMMARY, supra note 50, at 9.
However, as would be expected, artists were concerned about losing control over their
work. There were both economic and non-economic considerations. On one hand,
authors were turned off by the idea that Disney could make a movie out of their work
without compensating them. On the other, artists were uncomfortable with the
thought of Hustler, Phillip Morris, or a political candidate with whom they disagreed
using their work in a manner or for purposes they found objectionable. Id.
119. Id. at 3 (“Madonna and the Rolling Stones will always pick a commercial site over
ours.”).
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in court.”® However, this is not guaranteed. By being a licensing
scheme, Creative Commons is contract based. Contract law is state
common law in the U.S. legal system. The 1976 Copyright Act pro-
vides that the federal copyright law preempts state law. *** To the ex-
tent that the Act preempts state contract law that is relied upon by the
designers of Creative Commons, the right of the copyright owner to li-
cense various uses of her work that would normally be exclusively with-
in the realm of copyright may not be legitimate. The Commons
scheme, by supplementing rather than contradicting copyright, arguably
should not be preempted by the federal statutory scheme’s overriding
interest in control of all copyright interests. But the Creative Commons
license would have to be enforced under state common law, which
might be preempted by federal statute. One author suggested that Con-
gress could legislate a sort of Creative Commons system within the
copyright law,*? thereby eliminating the preempted state law problem.
Second is the common law of contracts’ needs for mutual assent
and consideration, which are not clearly present in the Creative Com-
mons license itself. Licenses were used in the early days of software
marketing, albeit for different purposes. Software was marketed in
shrink wrapped plastic with a lengthy “license agreement” displayed
under the plastic wrap, the shrink-wrap agreement. It provided that
opening the package constituted assent to the terms of the license. Some
courts and scholars questioned the validity of the license.*”® While the
shrink-wrap agreements tended to provide restrictions on use even
beyond what would be permitted under the 1976 Copyright Act’s
amendments addressing computer programs, the Creative Commons
agreements tend to provide permissions to use beyond what would be
restricted under copyright. While they are at opposite ends of the spec-
trum, shrink-wrap licenses being overly restrictive, and Creative Com-
mons licenses being overly generous, they both share the issue of lack

120. See CreativeCommons.org, http://creativecommons.org/?s=license+will+stand+up
+in+court (last visited Mar. 3, 2009).

121. 17 U.S.C. § 301 (2006).

122. See Goss, supra note 90, at 992.

123. See, e.g., Vault Corp. v. Quaid Software Ltd., 655 F. Supp. 750, 763 (E.D. La.
1987) (centering on common law adhesion contracts to interpret shrink-wrap license agree-
ments). For further discussion on the validity of shrink-wrap licenses see generally Deborah
Kemp, Mass Marketed Software: The Legality of the Form License Agreement, 48 LA. L.
Rev. 87 (1987); James T. Peys, Commercial Law -- The Enforceability of Computer “Box-
Top” License Agreements Under the U.C.C., 7 WHITTIER L. Rev. 881 (1985); David Ein-
horn, The Enforceability of “Tear-me-open” Software License Agreements, 67 J. PAT. &
TRADEMARK OFF. Soc’y 509 (1985); Richard H. Stern, Shrink-Wrap Licenses of Mass Mar-
keted Software: Enforceable Contracts or Whistling in the Dark?, 11 RUTGERS COMPUTER &
TeECH. L.J. 51 (1985).


http://campus.westlaw.com.hmlproxy.lib.csufresno.edu/result/result.aspx?rs=WLW8.07&ss=CNT&rp=%2fWelcome%2fCampusLaw%2fdefault.wl&origin=Search&sv=Split&referencepositiontype=T&cfid=1&fn=_top&referenceposition=SR%3b18599&rlt=CLID_QRYRLT687203913317&n=1&mt=CampusLaw&eq=Welcome%2fCampusLaw&method=TNC&query=(SHRINKWRAP)+%26+(KEMP)&srch=TRUE&effdate=1%2f1%2f0001+12%3a00%3a00+AM&db=LA-JLR&rlti=1&ssrc=0&vr=2.0&fmqv=s&service=Search&cnt=DOC&scxt=WL&rltdb=CLID_DB125203913317&sp=000632917-2000
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of assent to their terms. Furthermore, Creative Commons also has a
lack of consideration that makes its license seem more like a gift, not an
enforceable contractual license.

Third, the Creative Commons licenses become viral in that they
develop restrictions as they are passed from work to work, to the point
of the owners of creative content not having freedom in how to market
their derivative works.’** One cannot license with both an SA and an
ND designation because they provide conflicting protections. ND is the
no derivative works designation and means that the author does not
permit further creative uses of the work. SA is share alike. It contem-
plates creative or at least derivative uses of the work. SA simply indi-
cates that if the user of the primary work makes a new work, she must
license the new work in the same manner. One cannot share if one has
designated no derivative works. One analyst examined the Creative
Commons designations for how they would work in the second and
third generation of works.'?> Problems have been found.*®® For exam-
ple, while not established on the face of the licenses, there is a problem
in subsequent generations of a work designated NC-SA. The SA desig-
nation will not be easily followed if subsequent uses must all be non-
commercial. One author used a generic drug and patent analogy.**’
The %%neric drugs system enables drugs to be marketed at a much lower
cost.

Fourth, the share alike SA option makes subsequent generations of
the license more inhibitory to creativity than promotional.** It is possi-
ble with some license combinations that, rather than enabling freer use
of copyrighted works, the scheme will result in preventing creators’
goals. For example, a BY-ND work cannot be used in a new work. The
ND and the SA designations are incompatible because one allows de-
rivative works and the other does not. In fact, the SA license has been

124. Katz, supra note 75, at 397 (explaining how downstream licenses can build upon
each other through different users).

125. Id. at 404 (explaining how downstream licensors may be constrained in their choice
of licenses for derivative works).

126. Id. at 396-97.

127. 1d. (explaining that NC-SA licenses exclude actors who profit from creative inven-
tions without holding the intellectual property rights to them).

128. Id. (exploring the use of SA provisions to create an intellectual property commons
that resists appropriation, forcing anyone making derivative works to perpetuate the original
licensor’s sharing-based regime).

129. See id. at 393 (warning that the increasing variety of CC licenses may actually
stifle the creation of new art as a result of user confusion and license incompatibility prob-
lems).
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described as viral, meaning it spreads in subsequent generations.'*°
Three conclusions were made by an author who created a matrix of li-
censes in second generation: “First, more restrictive licenses trump less
restrictive licenses in regulating derivative works, as shown by the pre-
valence of BY-SA and BY-NC-SA licenses. Second, non-ND, non-SA
licenses do not determine license types for derivative works. Third,
BY-SA and BY-NC-SA are incompatible.”**! The first observation
leads to the realization that eventually most license permission will be
lost through the requirement that one cannot violate previous license
provisions. It can be argued that the ND designation is inconsistent
with the purpose of Creative Commons altogether. The stated premise
is that creators should be able to draw from past works, but the ND li-
cense belies that purpose.’®* It has been predicted that the Creative
Commons license would revert to property right and subsequent transfe-
rees would be subject to traditional copyright.'*?

Fifth, the meanings of the Creative Commons designations are not
entirely clear in some factual situations that may arise. “Commercial”
is not defined and lacks certainty, as has been seen in fair use cases
where one of the factors is whether the use is commercial.*** Similarly,
derivative works are not defined, so the ND designation may not be
clear, or may change as judicial interpretation of copyright law changes.

Sixth, there are problems with the interactivity of contract law and
copyright law. Creative Commons’ solution to circumvent copyright’s
restrictiveness is to license works. Supposedly a copyright is a property
right. However, a license is an aspect of contract law. So Creative
Commons is a contract law solution to a property law problem. Tradi-
tional contract law is based on a concept of individuals in a face to face
transaction exchanging fairly tangible things. The Creative Commons
license is a one way grant of a right to use in one way or another be-
tween unfamiliar parties. So the property exchanged is not tangible and

130. See Katz, supra note 75, at 401-02 (“SA licenses can mate with identical SA li-
censes and with non-SA licenses, but not with other types of SA licenses. With SA licenses
covering approximately half of CC works, these viral spread and incompatibility effects
may meaningfully shape the distribution of CC licenses and the evolution of CC-licensed
works.”).

131. Id. at 405.

132. Id. at 411 (“The prevalence of ND licenses suggests that a significant subset of li-
censors may not share CC’s vision of a truly ‘creative commons,” where individuals can
take pre-existing works from the commons, create new works, and contribute those new
works back to the commons.”).

133. See Goss, supra note 90, at 986; see also Niva Elkin-Koren, What Contracts Can-
not Do: The Limits of Private Ordering in Facilitating a Creative Commons, 74 FORDHAM
L. Rev. 375, 379 and 403-04 (2005).

134. See Goss, supra note 90, at 982-83.
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there is no overt mutual assent.’®*® As with shrink-wrap agreements,
judicial recognition of its validity might vary. It is difficult to rely on
application of contract law doctrines when there is no real contract.

Last, the license strengthens creators’ ownership rights over use of
their works. In the hands of corporate for profit copyright owners, the
license becomes an ability to deny freedom of use.>*® Copyright in the
hands of corporations is about receiving a monetary return for one’s
work of authorship. Copyright in the hands of an individual creator is
often primarily about receiving a monetary return for one’s work of au-
thorship. But for the individual, there is an aesthetic that surpasses
mere interest in financial gain. The author, artist, musician, mathemati-
cian, legal scholar, or architect, by creating original works, seeks a hu-
manistic, social return. The right to protect the integrity of one’s crea-
tion even if the creator no longer owns it is a measure of this type of
nonmonetary return.

D. Scholarship on the Free Movement in Intellectual Property

Creative Commons’ benefit to scholars is the promise of reducing
transaction costs for obtaining works for educational purposes, both for
reproduction for classroom access and for derivative use to develop
works to enhance one’s discipline. For example, Yochai Benkler’s
2006 book The Wealth of Networks: How Social Production Trans-
forms Markets and Freedom is readily available online.”*” Benkler, a
Harvard law professor, writes about, among other things, sharing as a
wealth producing activity. A second example is Sun Microsystems
CEO Scott McNealy’s blog, where he justifies the company’s free soft-
ware.'®® A third scholar said that Creative Commons is a social and po-
litical movement that its developers and promoters want authors to
adopt and that it succeeds by relying on peer pressure.’*® So it is a polit-

135. Id. (explaining that because Creative Commons licenses are intended to extend to
parties not in original privity, license enforcement against third-party users is a central is-
sue).

136. Id. at 995; see also Dusollier, supra note 68, at 289 (giving an example of a theatre
requiring its playwrights to grant CC license before the theatre would produce the play).

137. See YocHAI BENKLER, THE WEALTH oF NETWORKS: How SociAL PRODUCTION
TRANSFORMS MARKETS AND FReepOoM (Yale Univ. Press 2006), available at
http://www.benkler.org/Benkler_Wealth_Of_Networks.pdf (last visited Mar. 11, 2009)
(stating on the copyright notice, “all rights reserved,” and “available under a Creative
Commons Noncommercial Share-Alike license™).

138. See Sun.com, http://blogs.sun.com/jimlaurent/entry/scott_mcnealy_s_five_reasons
(last visited Mar. 9, 2009). Scott McNealy has the same viewpoint on his blog.

139. Dusollier, supra note 68, at 287 (slightly qualifying the empowerment that Creative
Commons creates for authors as a rhetorical strategy used to urge creative people to spread
their creations for free).
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ical movement of sorts. Creative Commons purports to be about au-
thors’ rights to control the dissemination of their works, but is just as
much about copyleft, the rights of users to use and consume works.**

The popularity of Creative Commons stems from more than just
the profit collected by authors who license others to use their works.
“Recognition, as an end in itself. .. is the common motivator among
creators who use CC licenses to share their works.”*" Another scholar
said one possible incentive might be fame or reputation.*** Some au-
thors are already paid to do the work that results in copyrighted works,
such as class materials and journal articles prepared by faculty mem-
bers.'** A cursory examination of online academic courses show that a
number of professors and even the institutions at which they work freely
share knowledge delivered in lecture and article format.**

V. CONCLUSION

Lawrence Lessig and others at Harvard Law School started Crea-
tive Commons as a method of addressing what some scholars perceive
as an overly protective copyright system. Lessig had begun his copy-
right limitation advocacy in a case which challenged the constitutionali-
ty of the Copyright Term Extension Act, Eldred v. Ashcroft. The scho-
lars established license designations and a data base, and then
internationalized their scheme. The four license options may be com-
bined in several ways, each of which differs in areas of protection and
free use. They are symbols to indicate designation, share alike, non-
commercial uses, and no derivative works (BY, SA, NC, and ND). No-
tice of the Creative Commons license grant is given digitally as well as
attached to the physical copy of the work. The Creative Commons sys-
tem is beneficial to those who wish to use copyrighted works, but are
precluded from lawfully doing so due to either overprotection or inabili-
ty to determine copyright status. Creators who wish to both share their
works and to use others” works to make new works also benefit. The
advantages and disadvantages of this alternative to standard U.S. copy-

140. Goss, supra note 90, at 995; Dusollier, supra note 68, at 288 (“[A] closer examina-
tion of the ideology of Creative Commons reveals that it is about empowering users to get
free . . . access to works. It thus illustrates the post-modern idea of consumerism, which is
that access to commodities should be easy and unencumbered by legal barriers.”).

141. Katz, supra note 75, at 396.

142. Dusollier, supra note 68, at 281 (noting that Creative Commons challenges the tra-
ditional economic theory that remuneration which flows from the exercise of exclusive
rights is a necessary inducement to create new art).

143. 1d. at 282 (listing teachers, scientists, non-governmental organizations, and artists
as being among those whose primary purpose for creation is not remuneration).

144. See Kairosnews.org, supra note 105.
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right law have been discussed. The authors and the public are still un-
decided on whether Creative Commons is “for the common good.”



